







To:	Senate Committee on Workforce Development, Forestry, Mining and Revenue
From:	Curt Witynski, Assistant Director, League of Wisconsin Municipalities
Date:	October 24, 2013 
Re:	SB 349, Limiting Municipal Authority to Regulate Water Quality and Quantity, Air Quality, Borrow Pits Associated with DOT Projects, and Nonmetallic Mining

The League of Wisconsin Municipalities opposes SB 349, which broadly prohibits municipalities from regulating water quality and quantity, air quality, borrow pits and material disposal sites related to DOT construction projects, and nonmetallic mining.  We oppose this bill for the following reasons:

Elimination of Municipal Home Rule Authority with respect to Water and Air Issues.  The bill expressly states that municipalities cannot rely on their broad police powers, also known as statutory home rule powers, to regulate water quality and quantity and air quality.  It is true that under the bill a municipality may take actions related to water quality or quantity and air quality that are specifically authorized by state statute. However, this is a complete reversal of the tradition of home rule in this state.  Under home rule, the state has granted municipalities broad general powers to regulate for the health, safety and public welfare of the community.  A municipality may use these powers to address local issues of concern unless the state has specifically prohibited such regulations.  In this bill, the opposite approach is taken.  Under SB 349, a municipality has no home rule powers and may only regulate water quality and quantity and air quality if expressly authorized to do so by a state statute.  

By taking away statutory home rule powers, the bill prevents municipalities from being able to address unique concerns or problems that the legislature hasn’t anticipated and therefore has not specifically authorized municipalities to address locally.  Local home rule powers allow municipalities to be innovative and quickly respond to local conditions and concerns. 

For example, under this bill a community that has significant flooding problems would be unable to impose certain regulations on new development designed to address the unique flooding concerns of the community.  Similarly, this bill would prohibit a municipality from prohibiting outdoor woodburning boilers within dense neighborhoods to address air quality concerns.

[bookmark: _GoBack]Prohibition on Local Regulation of Borrow and Material Disposal Sites.  SB 349 expands on language in current law prohibiting municipalities from applying zoning regulations to borrow sites and material disposal sites for DOT projects.  The bill prohibits municipalities from regulating in any manner these sites.  Communities in this state are already concerned about their inability to respond to citizen concerns raised by the location of DOT project borrow sites and disposal sites.  The City of Brookfield, for example, has significant concerns over the possible location of a material disposal site associated with the zoo interchange project near a residential district in the city.  In response to the city’s concerns, legislation is currently being circulated for co-sponsors that would go in the opposite direction of this bill.  LRB 3210 creates exceptions to the preemption under current law of local zoning ordinances relating to borrow sites and material disposal sites.  It would allow a municipality to regulate such sites in any residential area that has more than 500 residents living within a one−mile radius of the material disposal site. The bill would also allow a municipality to regulate, by ordinance, the hours of operation, noise or traffic volume relating to, any borrow site or material disposal site. LRB 3210 recognizes a difference between rural areas and denser, more populated urban areas.  SB 349 needs to be amended to do the same.

Municipalities are frustrated by the state’s recent tendency to interfere with matters of local control.  This bill continues that pattern.  The League urges you to vote against recommending passage of this bill.  Thanks for considering our concerns.  
